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Introduction of Shared Custody

The underlying principle of child support legislation is that “Children Come First.” Logic also
suggests that parents should strive to share the custody of their children. Except in abusive and
volatile situations, shared custody allows children to spend equal time with their father and mother,
and if you review various research studies, you will see that this will help children to become better
adults. Shared custody, as defined by Section 9 of the Federal Child Support Guidelines, is where
both parents have physical custody of their children between 40% and 60% of the time. Child
support payments are a crucial means of providing financial support to parents to raise their
children in difficult circumstances.

Relevant Law

 Federal Child Support Guidelines, particularly Sections 3(1) and 9, and Schedule I, Federal
Child Support Tables (see Appendix 3 for excerpts)

 Income Tax Act, particularly Subsections 118(5) and 118(5.1) (see Appendix 4 for
excerpts)

 Canada Revenue Agency Interpretation 2013-0502091E5 – Eligible Dependent Credit (see
Appendix 5)

Description of the Problem with Examples

I will describe the problem by use of examples. In all my examples, parents will have shared
custody of their two children. Both parents remain single. Dad will earn $100,000 per year and
Mom will earn $50,000 per year. The earnings of the parents are not important as long as the
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higher income person is taxable; I could use other amounts. Using these figures, Dad will have a
child support obligation of $1,358 per month owing to Mom, and Mom would have an obligation
of $703 per month owing to Dad. These amounts are based on the Federal Child Support
Guidelines tables.

For a shared custody scenario, the calculation of the support payments is governed by the Federal
Child Support Guidelines, Subsection 9 (a), which states that child support for shared custody
should take into account the amounts set out in the applicable tables for each of the spouses (see
legislation excerpt in Appendix 3). It is typical that a judge will take these amounts and offset
them to determine the final payment. However, a judge also has discretion to take other factors
into consideration. Section 9 allows a judge to adjust the table amount for increased costs of shared
custody arrangements and for consideration of the conditions, means, needs and other
circumstances of each spouse.

Assuming no other factors are taken into consideration, in this scenario, Mom will receive a net
amount of $655 ($1,358 minus $703) for child support. In all of the scenarios I review, this will
be the result – i.e. all circumstances are the same. The difference will solely be in how this money
is paid and how the related court order or agreement is worded. My question is “Why should
the payment of individual cheques or one cheque for the net amount make any difference?”

In Appendix 1, I show three couples, Tom and Betty; Dick and Jane; and Allison and Leslie.
a) Tom and Betty write individual cheques to each other.
b) Dick and Jane agree that it is simpler for Dick to write one cheque for a set-off amount,

instead of each person writing a cheque, and their court order/maintenance agreement is
worded accordingly.

c) Allison and Leslie, also agree to write a cheque for a set-off amount, but they make this
agreement separate from the court order/maintenance agreement (a “side agreement”).

In all cases, Betty, Jane and Leslie each received the net amount of $655. They can also claim the
Eligible Dependent Amount for one child, which saves them $2,341 in taxes (using Prince Edward
Island Tax Rates for 2015). Tom, Dick and Allison are each out-of-pocket by $655. Tom and
Allison are entitled to claim the Eligible Dependent Amount for the other child, but Dick can claim
nothing. This is because his court order/maintenance agreement stated that both parties had child
support obligations, but only Dick was required to make a payment. Because only Dick is making
this payment, the courts have determined that there is only one payer of support, and subsection
118(5.1) of the Income Tax Act does not apply. Appendix 4 has excerpts of the relevant sections
of the Income Tax Act. Appendix 5 has a copy of the CRA Interpretation and enforcement position
arising from the court decisions. Although Allison has an agreement that says the same thing, it
was a side agreement, not the court order/maintenance agreement, so it is okay. Appendix 8
reproduces the decision from a recent Tax Court Decision (Leinweber v. The Queen) reviewing
the reasoning such that the set-off amount prevents subsection 118(5.1) from being applicable.
This Tax Court Decision refers to the original Federal Court of Appeal decision as described in
the Canada Revenue Agency Folio S1-F3-C3, paragraph 3.76, which states:
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“3.76 To qualify for the exception in subsection 118(5.1), the court order or written
agreement must require both individuals to make child support payments. In Verones v
The Queen , 2013 FCA 69, the Federal Court of Appeal confirmed that although the
Federal Child Support Guidelines give consideration to the incomes of both the payer
and the recipient to determine the quantum of child support, only the payer has a legal
obligation to pay a support amount. When both parties are not required to make a
support payment, the payer does not qualify for the exception in subsection 118(5.1) and
is not entitled to claim the eligible dependant tax credit.”

Is this not unfair (and even illogical)? I understand the reason for the court interpretation based
on the wording of the Income Tax Act, but not the reasoning of the Department of Finance for not
correcting it.

You may suggest that there is an easy fix - everyone should use a side agreement like Allison and
Leslie. Logically, most accountants will recommend writing two cheques, or using side
agreements, for the obvious cash flow benefits.

Unfortunately, not everyone makes their child support payments, and this leads me to Appendix
2. Appendix 2 sets out the scenario where the higher payer defaults on his payment. It shows why
exchanging two cheques or using a side agreement can create serious financial hardship in raising
children. Consider these scenarios for another three couples with the same circumstances as in
Appendix 1, but with non-payment by the father:

a) Jack and Jill write individual cheques to each other. Jack’s cheque is returned “Not
Sufficient Funds”.

b) Bob and Sally agree that it is simpler for Bob to write one cheque for a set-off amount,
instead of two cheques, and their court order/maintenance agreement is worded
accordingly. Bob does not pay.

c) John and Mary also agree to write a cheque for a set-off amount, but they make this
agreement separate from the court order/maintenance agreement. John does not pay.

Jill is out-of-pocket by $1,358, and the provincial maintenance enforcement department takes
action to collect from Jack. Sally does not receive her payment of $655, and similar enforcement
action can be taken to collect from Bob. Having a set-off agreement was better for Sally compared
to Jill because she is only out-of-pocket by $655, not $1,358. John does not pay Mary for $655 as
stated in the side agreement. Because it is a side agreement, not a court order or maintenance
agreement, can the provincial maintenance enforcement department take action? How will they
need to approach this scenario when there are two agreements dealing with the maintenance
payment? Enforcement action is difficult at best of times, and now an added level of complexity
has been added. Each province will likely have their own approach, and their own legislative
capabilities and limits.

Do children really come first based on the current wording of the Income Tax Act? Parents will
take steps to get the best tax advantage using separate cheques or side agreements. This creates
enhanced cash flow problems if payments are not made, reduced child support money is available
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for the children. On the other hand, documenting use of one set-off cheque in the maintenance
agreement eliminates a tax credit, reducing the cash available to the children.

History of My Prior Communications

It was December 2015 when I initially raised my concerns and forwarded correspondence to three
government departments:

a) The Department of Justice is responsible for child support legislation. I obtained an
understanding of their role as a member of the Advisory Committee to the Deputy Minister
of Justice that was established to oversee the first five years of implementation of the
Federal Child Support Guidelines introduced in 1997. While they must deal with enforcing
the Guidelines, they have no responsibility for the income tax issues. I was advised by the
Department of Justice to contact the Department of National Revenue.

b) The Department of National Revenue is charged with enforcing the Income Tax Act. I
spoke with a very helpful individual, Sandro D’Angelo, and he explained their position.
While subsection 118(5.1) of the Income Tax Act attempts to prevent this unfairness, the
tax court interprets the legislation differently. Income Tax Ruling document 2013-
0502091E5 (Appendix 5) sets out the Canada Revenue Agency position. As indicated by
Mr. D’Angelo, the CRA must enforce the law as interpreted by the courts. Therefore, they
can do nothing further to correct this unfairness. I was advised by Mr. D’Angelo to contact
the Department of Finance.

c) The Department of Finance is responsible for income tax legislation. However, in response
to my correspondence, I received a letter dated March 15, 2016 (Appendix 6) from Ms.
Veena Bhullar, Senior Special Assistant – Operations in which she stated “The tax
treatment of the EDC was taken into account in the development of the Federal Child
Support Guidelines. As such, the child support payment specified in the Federal Child
Support Tables are lower than they would otherwise be if the support recipient could not
claim the EDC.” If this is true, and I believe it is, then the child support calculations are
unfair in a shared custody scenario. Follow this logic:

a. The child support table amount for the father would be reduced to take the EDC
into account. Assume the table amount is $1,358 as in my example. If this amount
has been reduced by the EDC, it likely would be about $1,558 if not for the EDC
reduction – a difference of $200 per month, and $2,400 per year, being the tax
savings of the EDC to the recipient of the child support.

b. The child support table amount of $703 for the mother would also be reduced to
take the EDC into account because the amounts come from the same table. Without
the EDC reduction, the payment would be $903 (again, $2,400 per year).

c. The set-off amount is now determined.
d. Because only one cheque is issued, the father (in my example) is not entitled to the

EDC. Yet, his entitlement to child support from the mother was reduced by the
amount of the EDC that the tables anticipated he would receive. In fairness, when
the set-off is used, instead of being credited with $703, he should be credited with
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$903. The set-off amount should be $455 ($1,358-$903), not $655 because he is
not receiving the EDC as anticipated by the table amounts.

Ms. Bhullar’s explanation actually supports my opinion, although she may not realize it.

In her second letter to me, dated August 23, 2016 (Appendix 7), she again reviewed the
rules, but further states, “The Canada Revenue Agency (CRA) is responsible for the
administration of the ITA, including determining whether a requirement to pay child
support exists for the purposes of the EDC.” She then indicated that my concerns have
been forwarded to the Office of the Minister of National Revenue and the Office of the
Minister of Justice and Attorney General of Canada. As indicated in my communications
to her, this was done previously. In fact, the courts have determined when a requirement
to pay support exists, not the CRA, based on the wording of income tax legislation overseen
by the Department of Finance.

I have attempted to communicate by telephone with Ms. Bhullar to explore this matter
further but my calls have neither been accepted nor my messages returned.

Conclusion and Recommendation

Subsection 118(5.1) appears to have been enacted to avoid this unfairness. The courts have
interpreted this subsection differently than intended when set-off scenarios arise. Therefore, it
needs to be reworded to recognize that the eligibility for the EDC relates to shared custody, not to
the form of payment. My suggestion is as follows, and I acknowledge I am not a lawyer or
legislation draftsperson so this wording may not at all be appropriate.

Where subsection (5) does not apply

(5.1) Where a support amount (within the meaning assigned by subsection 56.1(4)) is determined
in accordance with Section 9 of the Federal Child Support Guidelines, subsection (5) shall not
apply in respect of that child for that taxation year.

.
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APPENDIX 1

Shared Custody and Income Taxes – Not Fair to All

Schedule of Sample Scenarios Where All Payments are Honoured

Tom Betty Dick Jane Allison Leslie

Guideline income 100,000.00$ 50,000.00$ 100,000.00$ 50,000.00$ 100,000.00$ 50,000.00$

Wording of agreement

Side agreement

Payments

Cash flow (all the same)

Maintenance Enforcement

Eligible Dependant Amount for

income tax purposes (2015 PEI)

Results Scenario 2 is unfair to Dick - although the shared custody and the net child support payment are the same as Tom and Allison. Dick will have

$2,341 less for raising his children than the other two families, although all living circumstances are the same.

Tom and Betty both eligible to claim one child -

they each save $2,341 of taxes - Total "family"

savings of $4,682

Only Jane is eligible to claim a child - she saves

$2,341 of taxes - Dick saves nothing. Total of

$2,341

Allison and Leslie both eligible to claim one child -

they each save $2,341 of taxes - Total "family"

savings of $4,682

Not applicable Not applicable Not applicable

Betty receives a net amount of $655 Jane receives a net amount of $655 Leslie receives a net amount of $655

Betty pays Tom $703 Jane not required to pay because of set-off Leslie not required to pay because of set-off

Tom pays Betty $1,358 Dick pays Jane $655 per month Allison pays Leslie $655 per month

None None Allison will pay Leslie a set-off amount of $655

Dick will pay Jane a set-off amount of $655

Betty has an obligation to pay Tom $703/mo. Jane has an obligation to pay Dick $703/mo. Leslie has an obligation to pay Allison $703/mo.

ALL PAYMENTS HONOURED
Scenario 1 Scenario 2 Scenario 3

Tom has an obligation to pay Betty $1,358/mo. Dick has an obligation to pay Jane $1,358/mo. Allison has an obligation to pay Leslie $1,358/mo.

Child Support Agreement Requires Separate

Payments

Child Support Agreement Allows Set-off

Payment

Child Support Agreement Requires Separate

Payments But Side Agreement Allows Set-Off
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APPENDIX 2

Shared Custody and Income Taxes – Not Fair to All

Schedule of Sample Scenarios Where Father Defaults on Payment

Jack Jill Bob Sally John Mary

Guideline income 100,000.00$ 50,000.00$ 100,000.00$ 50,000.00$ 100,000.00$ 50,000.00$

Wording of agreement

Side agreement

Payments

Cash flow

Maintenance Enforcement

Eligible Dependant Amount

Results 1) Scenario 1A puts Jill in a worse situation than Sally or Mary who used the set-off method. If she had used the set-off method, she would

only be out of pocket by $655 instead of $1,358 (per month).

2) In Scenario 3A, Mary is better off financially than Jill but she may face an increased challenge on getting enforcement action.

Jack and Jill both eligible to claim one child - they

each save $2,341 of taxes (aggregate of $4,682)

Only Sally is eligible to claim a child - she saves

$2,341 of taxes, Bob savings nothing

John and Mary both eligible to claim one child -

they each save $2,341 of taxes (aggregate of

$4,682)

Enforcement required on Jack - meanwhile, Jill is

worse off due to not having a set-off agreement

Enforcement required on Bob - meanwhile, Sally is

out of pocket by $655

Enforcement required - which agreement is

enforced and can it be enforced?

Jill does not receive her $1,358, but has paid Jack

his $703 - she is out of pocket by $1,358 (per

month)

Sally does not receive her $655, and so is out of

pocket by $655

Mary does not receive her $655, and so is out of

pocket by $655

Jill pays Jack $703 Sally not required to pay because of set-off Mary not required to pay because of set-off

Jack does not pay Jill, or issues NSF cheque Bob does not pay Sally, or issues NSF cheque John does not pay Mary, or issues NSF cheque

None None John will pay Mary a set-off amount of $655

Bob will pay Sally a set-off amount of $655

Jill has an obligation to pay Jack $703/mo. Sally has an obligation to pay Bob $703/mo. Mary has an obligation to pay John $703/mo.

ONE PARTNER DEFAULTS ON PAYMENT
Scenario 1 A Scenario 2 A Scenario 3 A

Jack has an obligation to pay Jill $1,358/mo. Bob has an obligation to pay Sally $1,358/mo. John has an obligation to pay Mary $1,358/mo.

Child Support Agreement Requires Separate

Payments

Child Support Agreement Allows Set-off

Payment

Child Support Agreement Requires Separate

Payments But Side Agreement Allows Set-Off
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APPENDIX 3

Shared Custody and Income Taxes – Not Fair to All

Excerpts of Related Legislation – Federal Child Support Guidelines

Note: Amounts in [ ] and yellow highlights are inserted for information and emphasis related to this
report.

Presumptive rule

3 (1) Unless otherwise provided under these Guidelines, the amount of a child support order for
children under the age of majority is
o (a) the amount set out in the applicable table, according to the number of children under the

age of majority to whom the order relates and the income of the spouse against whom the
order is sought; and

o (b) the amount, if any, determined under section 7.

Shared custody

9. Where a spouse exercises a right of access to, or has physical custody of, a child for not less
than 40 per cent of the time over the course of a year, the amount of the child support order must
be determined by taking into account

(a) the amounts set out in the applicable tables for each of the spouses;
(b) the increased costs of shared custody arrangements; and
(c) the conditions, means, needs and other circumstances of each spouse and of any child for
whom support is sought.
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APPENDIX 4

Shared Custody and Income Taxes – Not Fair to All

Excerpts of Related Legislation – Income Tax Act

Personal credits

118 (1) For the purpose of computing the tax payable under this Part by an individual for a
taxation year, there may be deducted an amount determined by the formula

A × B
where
A

is the appropriate percentage for the year, and
B

is the total of,

o Married or common-law partnership status

118(1)(a) …[not relevant]

Wholly dependent person [Eligible Dependent Amount]

118 (1) (b) in the case of an individual who does not claim a deduction for the year because
of paragraph 118(1)(a) and who, at any time in the year,
 (i) is

 (A) a person who is unmarried and who does not live in a common-law partnership,
or

 (B) a person who is married or in a common-law partnership, who neither supported
nor lived with their spouse or common law-partner and who is not supported by that
spouse or common-law partner, and

 (ii) whether alone or jointly with one or more other persons, maintains a self-contained
domestic establishment (in which the individual lives) and actually supports in that
establishment a person who, at that time, is
 (A) except in the case of a child of the individual, resident in Canada,
 (B) wholly dependent for support on the individual, or the individual and the other

person or persons, as the case may be,
 (C) related to the individual, and
 (D) except in the case of a parent or grandparent of the individual, either under 18

years of age or so dependent by reason of mental or physical infirmity,
an amount equal to the total of
 (iii) $10,527, and
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 (iv) the amount determined by the formula
$10,527 + D – D.1

where
D
is

 (A) $2,000 if
 (I) the dependent person is, at the end of the taxation year, 18 years of age or

older and is, at any time in the year, dependent on the individual by reason of
mental or physical infirmity, or

 (II) the dependent person is a person, other than a child of the individual in
respect of whom paragraph (b.1) applies, who, at the end of the taxation year,
is under the age of 18 years and who, by reason of mental or physical
infirmity, is likely to be, for a long and continuous period of indefinite
duration, dependent on others for significantly more assistance in attending to
the dependent person’s personal needs and care, when compared to persons of
the same age, and is so dependent on the individual at any time in the year,
and

 (B) in any other case, nil, and
D.1

is the dependent person’s income for the year,

Support

118 (5) No amount may be deducted under subsection (1) in computing an individual’s tax
payable under this Part for a taxation year in respect of a person where the individual is required
to pay a support amount (within the meaning assigned by subsection 56.1(4)) to the individual’s
spouse or common-law partner or former spouse or common-law partner in respect of the person
and the individual

o (a) lives separate and apart from the spouse or common-law partner or former spouse or
common-law partner throughout the year because of the breakdown of their marriage or
common-law partnership; or

o (b) claims a deduction for the year because of section 60 in respect of a support amount paid
to the spouse or common-law partner or former spouse or common-law partner.

Where subsection (5) does not apply

118 (5.1) Where, if this Act were read without reference to this subsection, solely because of the
application of subsection (5), no individual is entitled to a deduction under paragraph (b) or (b.1)
of the description of B in subsection (1) [Eligible Dependent Amount or Family Caregiver
Amount] for a taxation year in respect of a child, subsection (5) shall not apply in respect of that
child for that taxation year.
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APPENDIX 5

Shared Custody and Income Taxes – Not Fair to All

CRA Interpretation - 2013-0502091E5 - Eligible Dependent Credit
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APPENDIX 6

Shared Custody and Income Taxes – Not Fair to All

Correspondence from the Office of the Minister of Finance – March 15, 2016
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APPENDIX 7

Shared Custody and Income Taxes – Not Fair to All

Correspondence from the Office of the Minister of Finance – August 23, 2016
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APPENDIX 8

Shared Custody and Income Taxes – Not Fair to All

Tax Court Case - Leinweber v. The Queen - 2016 TCC 253
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